Natural Justice

The principles and procedures that govern the adjudication of disputes between persons or organizations, chief among which are that the adjudication should be unbiased and given in good faith, and that each party should have equal access to the tribunal and should be aware of arguments and documents adduced by the other

In English law, natural justice is technical terminology for the rule against bias and the right to a fair hearing. While the term natural justice is often retained as a general concept, it has largely been replaced and extended by the more general "duty to act fairly".

The basis for the rule against bias is the need to maintain public confidence in the legal system. Bias can take the form of actual bias, imputed bias or apparent bias. Actual bias is very difficult to prove in practice while imputed bias, once shown, will result in a decision being void without the need for any investigation into the likelihood or suspicion of bias. Cases from different jurisdictions currently apply two tests for apparent bias: the "reasonable suspicion of bias" test and the "real likelihood of bias" test. One view that has been taken is that the differences between these two tests are largely semantic and that they operate similarly.

The right to a fair hearing requires that individuals should not be penalized by decisions affecting their rights or legitimate expectations unless they have been given prior notice of the case, a fair opportunity to answer it, and the opportunity to present their own case. The mere fact that a decision affects rights or interests is sufficient to subject the decision to the procedures required by natural justice. 

Principles of natural justice

All administrators that assess a citizen for tenure and/or promotion must be conducted according to the principles of natural justice.

Acquiring a fundamental understanding of natural justice will provide fail-safe means to gauge the appropriateness or inappropriateness of any proceedings in which one is involved.

Application of the principles of natural justice 
The principles of natural justice apply irrespective of any rule(s) an administrators creates. They are principles of law that have been applied over the centuries by courts to the conduct of administrative tribunals such as those set up at this state. The applications and interpretations of rules by an administrators must be guided by these principles.

It applies any time a tribunal, panel or hearing administrators make decisions that seriously affect the rights of others. Decisions are ones that significantly affect the rights of a  member, as do disciplinary or other tribunals/administrators.

Grounds for the principles of natural justice
The simplest description is “fair play in action”. A more formal description (from a time before gender neutral language was the norm) might be that here a citizen must know the case which is made against him. He must know what evidence has been given and what statements have been made affecting him: and then he must be given a fair opportunity to correct or contradict them.... Whoever is to adjudicate must not hear evidence or receive representations from one side behind the back of the other.

Meaning of "fair play in action”
There are three key principles of fairness or justice that must guide all administrative decisions at the state, including those of hearing administrators and tribunals:

People have a right to be heard: they must have a fair opportunity to present their case whenever their interests might be adversely affected by a decision; The ruling must be made by someone free of bias;

The judgment must be based on evidence, not on speculation or suspicion, and the decision must be communicated in a way that makes clear what evidence was used in making the decision.

Guidelines for applying the principles of natural justice

Based on these key principles, these are the ‘rules of thumb’ or guidelines (in no particular order ) Authorities must observe that accused have:
· have sufficient notice of any procedures being brought forward that involve their interests. In this regard reasonable attempts should be made to accommodate all relevant schedules;

· be provided with all the information about their case, both positive and negative;

· believe that anyone evaluating them (either on a administrators or otherwise) is free from inappropriate bias. The determination of bias is based on the reasonable perception of the   member. Note that the key threshold is ‘perception’, and not bias ‘in fact’ or actual bias, which does not have to be proven. Also that the perception must, however, be reasonable and this particular qualification can be difficult where peer evaluations occur, in other words, “I don’t think X likes me” will likely not be considered reasonable;

· have the right to challenge any member of a tribunal for bias;

· have reasonable faith that any person making an administrative decision has sufficient expertise to understand the issues before them;

· be allowed to bring a person of their choice to the hearing to assist them;
· be allowed to call witnesses in support of their case where relevant;

· be allowed to present all evidence they deem relevant to make their case;

· hear all evidence against them and question any witnesses presented by other parties;

· in a hearing, be able to ask for a break in the proceedings at any time in order to gather their thoughts or better prepare their case;

· receive a written statement as to the outcome;

· have access to the recordings of the hearing, if any are made.
Meaning by Principles of Natural Justice and Procedural Fairness 

The opportunity to be heard by an impartial decision maker is at the heart of the rules of natural justice and procedural fairness
The rules of natural justice apply whenever the rights, property or legitimate expectations of an individual are affected by a decision. 

Decisions in the context of the management of alleged unsatisfactory performance are administrative decisions that may clearly affect the rights or legitimate expectations of Public Service employees and one must therefore apply the rules of natural justice and procedural fairness. 

Satisfying the rules of natural justice and procedural fairness will vary according to the specific circumstances. There are however important basic principles that apply to every situation: there are three basic principles employers must follow/adhere to these are commonly known as the hearing rule; the bias rule and the no evidence rule. 

The hearing rule 

The hearing rule demands that a decision maker must give an opportunity to a person whose interests may be adversely affected by their decision the opportunity to be heard. This means the employee in disciplinary proceedings, must be provided with as much detail as possible about the allegations against him/her and the factual basis for those allegations and be afforded the opportunity to respond. Where documentary evidence supports allegations (providing it is not subject to privilege such as legal advice) that must generally be provided to the employee in advance of a hearing. This means information is usually provided to the decision maker in the form of oral submissions, documentary evidence and questioning of the employee (and, obviously the answers and submissions from him and/or his representatives thereto). Note that this aspect of natural justice can be satisfied in a number of ways. 

If, for some reason, the employer is not able to question an employee, allegations may be put to the employee in writing and the employee given a reasonable  opportunity to respond either orally or in writing. 

The bias rule 

The bias rule demands that the decision maker should be disinterested and/or unbiased in the matter to be decided. Justice should not only be done but be seen to be done. If fair minded people would reasonably apprehend/suspect the decision maker has prejudged the matter, the rule is breached (often referred to as ‘a reasonable apprehension of bias’). The application of the bias rule is most easily established when the person who is the position of accuser also is the decision maker or participates in the investigation/decision or gives advice throughout the course of the matter. This is not a hard and fast rule and will depend to a large extent on the circumstances of a matter. 

