The Rule of Law

The notion of the “rule of law” branch from many traditions and continents and is untidy with the evolution of the history of law itself. The Code of Hammourabi, promulgated by the King of Babylon around 1760 BC, is one of the first examples of the codification of law, presented to the public and applying to the acts of the ruler. In the Arab world, a rich tradition of Islamic law embraced the notion of the supremacy of law. Core principles of holding government authority to account and placing the wishes of the populace before the rulers, can be found amid the main moral and philosophical traditions across the Asian continent, including in Confucianism. In the Anglo-American context, the Magna Carta of 1215 was a seminal document, emphasizing the importance of the independence of the judiciary and the role of judicial process as fundamental characteristics of the rule of law. In continental Europe notions of rule of law focused on the nature of the State, particularly on the role of constitutionalism. 

Recent attempts to formalize its meaning have drawn on this rich history of diverse understandings. The modern conception of the rule of law has developed as a concept distinct from the “rule of man”, involving a system of governance based on non-arbitrary rules as opposed to one based on the power and whim of an absolute ruler. The concept of rule of law is deeply linked to the principle of justice, involving an ideal of accountability and fairness in the protection and vindication of rights and the prevention and punishment of wrongs. Long before the United Nations, States were working towards a rule of justice in international life with a view to establishing an international community based on law. 

Today, the concept of the rule of law is embedded in the Charter of the United Nations. In its Preamble, one of the aims of the UN is “to establish conditions under which justice and respect for the obligations arising from treaties and other sources of international law can be maintained”. A primary purpose of the Organization is “to maintain international peace and security… and to bring about by peaceful means, and in conformity with the principles of justice and international law, adjustment or settlement of international disputes or situations which might lead to a breach of the peace.” The Universal Declaration of Human Rights of 1948, the historic international recognition that all human beings have fundamental rights and freedoms, recognizes that “… it is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and oppression, that human rights should be protected by the rule of law…” 

The rule of law is an ambiguous term that can mean different things in different contexts. In one context the term means rule according to law. No individual can be ordered by the government to pay civil damages or suffer criminal punishment except in strict accordance with well-established and clearly defined laws and procedures. In a second context the term means rule under law. No branch of government is above the law, and no public official may act arbitrarily or unilaterally outside the law. In a third context the term means rule according to a higher law. No written law may be enforced by the government unless it conforms with certain unwritten, universal principles of fairness, morality, and justice that transcend human legal systems.

Rule of Law in Pakistan

Since its independence in 1947, Pakistan has gone through dark periods of military dictatorship, punctuated by brief periods of democracy that still witnessed various human rights violations.

Installed as the head of state by the coup he perpetrated himself on October 12, 1999, President Musharraf has worked over the years to roll back, little by little, the fundamental freedoms of the people of Pakistan. Human rights defenders have always denounced these attacks. However, 2007 marked the beginning of a confrontation between the judiciary and the executive power, an unprecedented event in the history of Pakistan. It continues today. The country has experienced discrepancies between these two powers in the past, but the conflict has never been so tenacious or received such popular support. 

The outcome of this conflict is crucial; the separation of powers serves as a guarantee of democracy and the rule of law, and the independence of the judiciary from the executive branch is a necessary condition for absolute respect for and safeguard of fundamental rights.

The year 2007 was particularly dangerous for rights and freedoms in Pakistan. Violations by the executive branch were widespread and systematic, and covered all fields. In addition to undermining the independence of the judiciary, the executive power has seriously attacked other rights and freedoms guaranteed by the Constitution. Attacks to the integrity and security of people were also very serious. Excesses of power and disproportionate measures have 

proliferated, as have serious failures of the state in its mission to safeguard public order and the security of its citizens. Discrimination, a long-standing problem, intensified as a result of the violation of other fundamental rights.

In this context, the results of parliamentary elections on February 18, 2008, hailing the victory of opposition parties against the regime of President Musharraf, represent great hope. The hope continues with the new elected government empowered by the Elections of 2013 is anticipated. But that hope is fragile. Fundamental rights and freedoms are in danger in Pakistan, and their defenders are in need of support more than ever to continue their peaceful struggle for democracy and the rule of law.

